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MEMORANDUM FOR THZ ATTCRNEY GENIRAL

Re; Interageney Classification Review Committes

The Central Intslligence Agency has requested oux
concurrence in its view that the Inkeragaocy Clagasliica=
rion Review Committes (ICRC) doas not or, in the altarnative,
should not have jurisdiction to datermina whether CIA

. documents containing weferences fo intelligence souxrces

and methods are properly classified. We have been agked
to exprass our visw on the matter at the next meeting of
tha Commitres on July 11. 1 believa the matter is of enongh
significance Lo wazrant youx attention. '

The gquastion presented involves an intexpratation of
fxesutiva Oxdar 11652 which substantially vaevised the
clazaification system and eatablished an Interagancy Classi-
fipation Review Commnittee to mopltor the administration
of the Order and to act on appesals from departmental or
agency deaials of requests to dealansifv documents. Saction
7{C) of tha Executive Oxder, a copy of which 1s attachad,

" provides that the Attorney Gemeral shall perxrsonally or
through authorized represantatives of the Department of
Justica Tendar an interpretation of the Ovder with Tespect
to any question arising in the cowzse of its adminisgration.

The Cantral Intellizence Agency has advancsd wo
axguments in suppoxt of its viaw that gquestions regaxding
the declassifiecatiosn of CIla documents contalsing references
to intalligence sources and methods are oF should ba out-
side the jurisdiction of ICRC, Its draft letter embodying
the arguments ls attached. Our comwients on CIAls positions
£ollow perilatims: -

1. 0I5 contends thar ICRE cannot asjerxt juxisdiction
to dstermine whethex CIA doguments coptainiog intelligends
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. . sources and methods information should remaln classifiled
hacausa 50 U.S5.0. 403(d) vests responsibility in ths Director
of the GIA to “protect . . » intelligenca sources and methods
from unauthorized disclosuzre,"” In essencs the arxgument is
“that juxisdiction cacnot extond te such documents becausa

the assertion of jurisdiction by apnother agency would ba
in derogation of the statutory responsibility vested in

T tha Director of the CIa, ' :

Tha prafaca to 403(d), however, provides that iu
pezforsing the assigned dutles tha CIA is subject to the
direction of tha National Security Counell (NSC). Because
ICRC i3 an arm of HSC ia monitoxing thse administration of
£.0. 11652, (Section 7(A) of ths Order provides that ICRC
is established "[t]o assist the Mational Security Council”
in rmonitoring the implementation of tha Orxder), the responsi-
bility of the Director in protecting intelligence sources
‘and methods iz also subject to tha supervision of ICRC.

Thus, an assertion of jurisdiction by ICRC i1s not in dero-

gation of tha responsibility vested in the Dirsetox of the

CIA beseausa that rasponsibility is not e¢xelusive, Accordingly,
50 U,5.C. 403{d) dves not, in our view, exampt CIA documenis

involving intelligsncoe sources and metbods frxom the juxis-

diction of ICRL. -

2. The CIA axgues, in the alternatlive, that even 1£
Sactilon 403{d) does not cxswpt these CIA documents fxom
ICRS jurisdietion, the Committes should draft its procedures
o precliuds guch jurisdiction, '

This axgument Talsas two issuves, one legal, onae policys

{a) whether undex the cuzxrent Executlve Order ICRC can legyally

exempt CIA documents containing intelligence sources and
methods infoxmation from its raview; and (b), 3£ the answer

to {3y is in the affirmative, whethar ICRC should, ag a

policy matter, o limit its cwn jurlsdicticn, Wa have

serious doubis whather issua {2) can ba answared im tha

affirmasive, Notwithstanding, it is our view that as a

polley matter, ICRC should not exempt CIA documents from

its raviaw, ‘ '

{a) Legal issue. As oxpresssd above, we havae ﬂezidﬁs
doubta whather L0RG ©oan, under the existing Ovdew, Liadt

‘20"
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its own jurisdiction to excludse raview of a CIA denlal of
requests for declassificatlon of CIA documents contziniag
refuarences to intelligence sources and methods., It appeara
rhat Executlve Order 11652 was clearly intended to 3pply
to CIa, Indead, & vepresentative of CIA 1s a standing
mamber of ICRC. Beectlon 7 of the Order establishes tha
chaxtex of ICRC and provides that “(1) The Committea shall
ovarses Depaximent actiond o ensurs compliaces with tha
provisions of thls orxdaxr and implewmeanting dixectives . . .
{;and] (2) The Committes shall . . . consider and takas
actica on suggastions and complaints £3om DeTSONS o « W
and in consultarion with the affected Department assure
that appropriats action is taken on such suggesiions and -
complaints,*

it can be argued that exemptlug CIA documents containing
refarances o Intellipenecs sources and methods f£xrom ICRE
Jurisdiction would preclude ICRL from carryinmg out fully
its responsibilities expressly assigped in the Order becausa
the Commitiee would then be unable to monlior the ioplementa-
tion of the Ordex by CIA, an agency thatb is responsible for
classifying 3 large amount ef dogumants,

The Intexagency ‘Classification Review Commitiee:is
authorized to establish 1ts own procedures, Howaver, in
our view, 8 provision exempting CIA documenta Lrom tha'
juriﬁdictien of ICRC is more substantive than procadural,
it would significantly alter the charter of ICRC. Accoxdiagly,
- although the mattzr ls not eatively frae fram doubk, we
believe that Lsecut! fva Order 11652 vests the responsibility
sox reviewing the propriety of the classification of all
governeent documéuta in the Interagency Classification

- Review Committas -« with the excepiion noted balow -« and

that any decision to euampt CILA documents Lrom ICHC juria-
diction would raquire an amendwment by the President of
Bxesutiva Ozdexr 11852,

Pazenthetlcally, we should point our that the Contral
Intallizenca Agency atbompta o analogilze its position to
that of the Atonic Epnergy Commission. ICRC has agreed to
includs in itz procedures language deaying Jnriaﬁfctian
"of appeals involving 1n£evmat on classified by the Atomis

s .
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Inargy Act of 1954.," Howevex, ALC responsibility fox
protecting such infoxmation is not wmade exprassly sudbject
to NSC dirvection as is tha respensibility of tha Directorx
of CIA fox protecting intelligence sources and mathoda,
Apparently, this fact i3 reflected in Section 3 of E.Q.
11652 which provides that the Oxder sghall not "guparsede
any requirements mada by or undex the Atomis Epergy Act

v - » » 'Restricted Dawa' shall ba hoadled . . . 2nd
Jdoplossifiad in conformity with the provisions of tha
Atomic Enexsy ACt « « « o Theve is no similar provision
denying ICRC jurisdiction ovex CIA documenis in the Exeguw
tiva Orday, : ’

(b) Poliey issue. The Central Intalligence Azeney
intenda to argue that the Interageney Classification Raview
Committea should nok, as a poliecy matfer, assext juris--
distion aver CIA documentz involving veferences to iantelligence
gouyees and methods, whether or not an amendwent of the
Fxacusive Order to sueh an effect is necessary. Basieally
CIA arpues thar “{alurbority in an outside body to raviaw
and overrula dacisions of intelligsuoce sfficials to protest
intelligence souxces and methods is inconsistent and lo-

. compatible with the concept of the intalligence funetion,”
CIA Memd., Pe 5. Fuorther, Mz, Helms in a letter io Nr,
Ehrlichean of Jamuaxy 29, 1973, argued that Yany indica-
tion that an intelligence ageacy can be forced Lo raveal

irs sources and methods to outside xeview seriously veducss
tha confidenca of those currant and furursrsougees and
~liaison relationships that aza agsential £o the intelligenca
funckion.”

We axe unpersuaded by Chase arpuments, Iach newber
of the Commiites has & fop secret clearance, is 2 high-level
official within the governzent and is assisting the Hational
Security Cowneil in monitoring the Oxder, AL its lowast
common dapominator, the argumsnt questions the judgment
of the members of ICRC in thesa matters. We believe thar
this fear is 1ll-foundad, It iz our view that the Inter-
agency Classificatlion Review Comuiites should have juriadiction

-A-n
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. v ol 4 . hm
‘d"’tiz}‘:mina whether all classified de;,umfx}ts% agtnz;gi;&d
igns; originated by the Atomic Fnexgy COommisdtin, .

¥ declasaified,

Robert G, Dixen, Jr.
Agspistant Attornay General
Office of lLegal Counsel
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